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Dear 3ir: ' : vhen penny is inserted.

. Your recent letter inquires as to the legality of the
operation of "Gum-Trinket Penny Machines" which, you advise,
consist of "a glass ball fillled with either ball gum or some
other type of gum, and with a lesser number of trinkets, . . .
more valuable than the gum. A penny 18 inserted and the machine
dispenses either a plece of gum or & trinket." :

Article 619, V.P.C,, provides as follows:

"If any person shall directly, or as asgent

or employee for another, or through any agent or

. agents, keep or exhibit for the purpose of gaming,
any policy geme, any gaming table, bank, wheel or
device of any gggﬁ or description whatever, or any
table, bank, wheel or device for the purpose of
gaming which has no name, oy any slot machine, any
pigeon holg table, any jenny-lind table, or table
of any kind whatsoever, regardless of the name or
vhether named or not, he shall be confined in the
peuitentiary not less than two nor more than four
Years regardless of whether any of the above men-
tioned games, teables, banks, wheels, devices or
8lot machines are licensed by law or not. Any
such table, bank, wheel, machine or device shall
be considered as used for gaming, if money or ang-
thing of value is bet thereon. Acts 1907, p. 108;
Acts 1913, p. 277." (Emphasis supplied.

The qﬁestion here presented 1s whether the machine de-

. 8cribed by you is a gaming device. Since the machine contains
both ball gum and trinkets and dispenses either a Dlece of gum

or a trinket to one who inserts a coin therein, we agree with -
you that 1ts operation presents an element of chance., The ma-
chine is similar to a slot machine in that the result of playing
it depends upou the machine itself and not upon any sklll of
operation. Howvever, the statute in question makes no distinction
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. SR gmmaﬁ+or4nhance an& gamos or skill, and the Texas courts
sbmaa »Mﬁﬁn i Such dist inot 1bns.

. Iw*ﬂalliaan v Stabe, 172 S.W.2d¢ 772, 774 (Tex. Civ.
: APDPysy 19&2 ‘@rror ref., Wso~n«) appeel-dismissed, 320 U.S. 709
(1953l 1%:&&5»3&1@.

"“The participent paid.5¢ for the privilege of
draving a capsule containing a number from the bowl.
Rule 2 required him to segragate his question from
the group dispaayed on the: board and disclose the
-gorrect answer in thirty seconds. If he were unable
to complete the performsnce within the thirty seconds,

~ or, if his answer be incorrect, he lost his nickel.
*  If within time and his anawver be correct, he received
. the smount opposite his number combination and ques-
- . tion, ‘renglng from 10¢ to one dollar, as above indi-
. ceted, It cannot be known what the number will be
until 1% is drawn and removed from the capsule.

"
[ R |

. . "We are of the opinion they are ‘'gaming devices'.
vithin the meaning of Art. 619, Penal Code of Texas,
vhich makes it unlawful to *keep or exhibit for the
purposes of gaming, any policy game * * * or device
. . of any name.or description whatever ® % % op devioe
”-.fop L pumpose of garring vhich has no name., * * ¥

. “Our code does not definme game or gaming, nor |
Qces the. statute make any distinction between games \
of gherce -and games of skill. Texas Courts have
made no such distincetions. In the early case of
3tearhés v, State, 21 Tex. 692, the Supreme Court,
on & consideration of the statute containing the
1anguage above quoted, defined a game as follows:

tA game 18 a triel of skill, or of chance, or of
sk1ll and chance, between tvo or more contending
perties, according to some rule by which each may
succead or fail in the trial.' This rule was held
tg be correct in Toler v. State, 41 Tex. Cr. R, 659,

S,W.917. As we understand the opinion in Adams

v. Astonio, Tex. Civ, App., 88 S.W.2a 503, writ
- refused, that defipition wvas & 1n recognized as
correct. In %thig latter case it is said that it was
unnecessary to determine whether the game played is
ons of chance or skill for the reason tha statute
makes no such distinetion (bottom first éolumn, 88
8.W,24 at page 505). The contention that skill
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predominates avails nothing. The inducement and
lure of this game 1s the odds rangiug from two to

twenty to one. . ."

We cannot test a gaming device by degree or by the
amount of money required to operate such device. The test is
in 1ts purpose and method of operation. The machine here un-
der examination is no less a gaming device merely because the
amount of money required for a single operation 1s trivial;
in this case one penny. It i8 evident that trinkets are put
in the machine to induce prospective players, regardless of
age, to place money therein repeatedly with the hope of getting
a trinket more valuable than a ball of gum. The uncertainty of
vhether the machine will pay off a trinket or a ball of gum of-
fers sufficlent element of chance to constitute gaming. In our
opinion, the machine 1s a gaming device contrary to public pol-
oy and prohibited by the statute in qQuestion.

SUMMARY

A gum-trinket machine consisting of a glass ball
containing ball gum and trinkets, one of either of
which will be dispensed upon the insertion of &
penny into such machine, 18 a gaming device and pro-
hibited by Article 619, V.P.C.
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